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EXAMINATIO 


0F CHE 


LEGALITY of the WARRANT 
ÞSSUE D. 1120 T HE 


2 TONER TARIES of STATE. 


＋ is by no means a matter of wonder, that a Nation ſo 
Happily diſtinguiſhed from all others by the Liberty it 
enjoys, ſhould be extremely jealous of any attempt that 

has the leaſt appearance of a violation of it. The late War- 
rants iſſued by*the Secretary of State for apprehending the Au- 
thors, Printers, and Publiſhers of an infamous and ſeditious Libel 
againſt the Government, have been repreſented under that de- 
nomination ; and this, by all the inflammatory arts that the ma- 
lice of diſappointed ambition could ſuggeſt, has been made uſe 
of, as a favourite engine, to alienate the affections of his 
ſubjects from the beſt of Princes; malevolently repreſenting 
that uſual and neceſſary exertion of Power, for the preſerva- 
tion of Good Order and Government, as contrary to the fun-- 
damental Laws of the Land, and derogatory to the Rights and 
Liberties of the People. A queſtion, therefore, in which the 
Liberty of the Subject on one hand, and the Safety, of the 
whole Community, on the. other,, i is ſo materially concerned, 
| deſerves 
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tires the moſt ſerious attention, to cher whether what 


Hos: been done is not ſtrictiy legal, juſtißable, and neceſſary 
for the very being and wi WH of the whole Syſtem of Go- 


* 
4 : - 
— 4. * TH 


To elucidate 1 it will be... neceſſary to have recourſe to 
Magna Charta, che blen conventional reſtoration and pro- 
mulgation of the Laws of England; in the twenty-ninth 


Chapter of which, the King makes uſe of theſe remarkable 


words; Nec ſuper eum ibimus, nec ſuper eum mittimus, 


big per legale judjciuen pafium worum, aut per Tegem 


<< terre.” So that, by the very expreſs words of this Law, 
the great Palladium of the Liberties of the Subject, our Per- 
ſons and Properties, may be as much affected by this Lex 
Terræ, the Law of the Land, as by the determination of a 
Jury. The Law of the Land conſiſts either of poſitive written 
laws authoritatively impoſed, or of ſuch as by immemorial 
uſage, from experienced: utility, have been univerſally received ; 
which i is called the Common Law: and as there are no veſ⸗ 
tiges of theſe latter in the politive written law, they owe their 
exiſtence to immemorial cuſtom and uſage and if by that 
criterion they are found to exiſt, they are equally binding and 
coercive as any written promulgated laws whatſoever ; and 


| probably of more certain utility. It is an obſervation long 


ſince made by Ariſtotle, that this claſs. of laws is, more juſt 


and beneficial than any laws which. the'ſagacity of man uſu- 


ally enacts, as theſe can only grow into laws by the yniverſal 


- 


Ap fo great Und ei is the Pont of cliftont, that 
* not 6 creates laws, but has produced a Court, whoſe de- 
14 2 5 ciſions 


5 
ciſions controul, and tender inoperative and of nog-effect, ads 
authoriſed by the expreſs words of the Legillative Power, and 


determines much the greater part of the property of this na- b 


tion, without the intervention of a Jury, and-againſt the moſt 

ſolemn judgments and determinations of the Courts of Law, 

whenever people would make uſe of them to ſerve the" pur- 

poſes of iniquity. --- I judge it ſcarce neceſſary to ſay this is 

the Court of mn, e Juriſdiction i is Bra founded 
on cuſtom. | 


Tur 2 of every court are the bn of that court; and 
as ſuch are part of the Law of the Land, by which every indi- 
vidual is bound, and affected both in perſon and property. 
Of this, hiſtory affords a moſt ſtriking inſtance. In the time 
of Henry IV. the Prince of Wales (afterwards the great 
Henry V.) inſulted the Chief Juſtice on the-bench, who im- 
mediately committed the Prince to'the Fleet. There was no 
 pofitrve law for this commital; it was ſolely founded on the Law 
of the Court. If, then, a Prince of Wales, the firſt ſubject in 
the Kingdom, can be legally committed for an inſult to a 
Magiſtrate, can a Secretary of State be condemned for iſſuing 
a Warrant againſt inferior perſons, who libelloufly inſult the 
Krorpd * of their n and  difſeminate Sedation ? - 

Ix is rend Kahle, that at the very time the 1.7 . a 
Serre of State's Warrant for the apprehending the Printers, 
Publiſhers, &c. of a ſeditious Libel againſt the Government, 
was the ſubject- matter of debate in a Court in Weſtminſter 
Hall, a Rule was depending there, to ſhew cauſe why an At- 
tachment ſhould not go againſt a Printer who had arraigned 

1 wt, WEI abt he 
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the judgment of that Codex. Our Secretaries of State, ** 
the remoteſt antiquity, have granted ſuch Warrants; and their 
right ſo to do will be evidenced and juſtified by that immemorial 
cuſtom neceſſary for the very Being of een. 


Hay they 2 F the power exerciſed by their ar" 
ceſſors, they might have juſlly been called in queſtion ; as, on 
the other hand, had they puſillanimouſly neglected to exerciſe 
that power which was delegated to them for the preſervation 
of Government, they would have been highly criminal, and 
N for all 1 dangerous R 5 

Turkx muſt, in the nature of things, for the advantage of 
Society. and preſervation of Government, be a power ſome- 
where lodged to detect criminals, and bring them to juſtice; 
which. is the great end of Government: the forms required. in 
doing which are for the expediting of juſtice ; not, by minutely 
adhering to them, to defeat the great general end of Govern- 
ment, its own preſervation, in which that of each indi- 
vidual is intimately concerned : Mis Salus | Populi eſt ſuprema 
os hes.” 


FI detection of the Gun-powder Plot, in the reign of 
King James I. is ſo full and clear to this purpoſe, that it ſtands 
in the place of a thouſand arguments; I ſhall therefore give 
it fully here. An anonymous letter was delivered by an un- 
known hand, in the ſtreet, to a footman of Lord Mont- 
eagle's, in theſe words: My Lord, out of the love I bear 
% to ſome of your. friends, I have. a care for your -preſerva- 
ng tion; therefore I would with you, as you tender your life, 
a < 1D. 


« to forbear your attendants at this Paitiaibentt!; for God and 
„ man have concurred to puniſh the wickedneſs of this timg : 
“ and think not flightly of this advertiſement; for though 
« there be no appearance of any ſtir, yet I ſay they ſhall 1 
« ceive a terrible blow this Parliament, yet ſhall not ſee who 
« hurts them. This counſel is not to be contemned, becauſe 
« jt may do you good, and can do you no harm; for the dan- 
ger is paſt as ſoon as you eb Dn this letter, and I hope 
2 ha will make good uſe of it.“ 


Turs inflation was at firſt received not only with diſregard, 
but contempt : on more mature conſideration, diligent ſearch 
was ordered to be made in the Parliament-houſe, and all other 
rooms and lodgings adjoining, which produced a diſcovery of that 
moſt enormous treaſon. ' If the then Miniſters ſhould have 
thought themſelves limited by the narrow bounds, to which at 
preſent it is attempted to confine their power no ſearch could 
have. /ega/ly been made, and conſequently that treaſon could. 
have been known but by its ecke. Here was no particular 
treaſon charged, no particular place mentioned, only a general 
power to ſearch, without having any particular object in view, 
but to make diſcoveries by any thing that might occur in the 
progreſs of it. The importance of the object, the Preſervation 
of the State, authoriſed and juſtified the means. Suppoſe from 
theſe means any little inconvenience fhould ariſe to particulars, 
can that be put in competition with the ſafety of the commu- 
nity? It is ſaid, that the particular places to be ſearched 
ſhould be diſtinctly and minutely ſpecified in the Warrant, 
and the ſearch reſtrained to thoſe: might not this directly tend ta 
defeat the diſcovery ;. if the Meſſengers, finding the Papers, &c. 


1 n e 
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are not in any place mentioned in their warrant, are obliged to 
get a new Watrant, before they can ſearch other ſuſpected 
places, may not what is ſearched for, be in the interim re- 
moved? How will this doctrine coincide with that general 
ſearch that was made, and neceſſary to have been made in that 
dangerous emergency, when no leſs than the whole Legiſlative 


Body muſt otherwiſe have periſhed? I know it Will be ſaid, 

that to admit ſuch a power to be veſted in a Secretary of State, 
would make our perſons and properties expoſed to the infolence 
and caprice of a Miniſter, and give him an Arbitrary Power 
inconſiſtent with our Liberty. To which it may be truly an- 
ſwered, That this is not an Arbitrary Power, buta power to be 


uſed with diſcretion, for the purpoſe for which it was given, 


the Preſervation of the State ; and if it ſhould be exerciſed in- 


_ conſiſtent with that end, it would be an abuſe of his power, 


for which he would be reſponſible to the Public; and, on an 
Impeachment, he muſt juſtify himſelf by producing the evi- 


_ dence of the motives of his conduct, of which the Houſe of 


Peers would be the proper and competent judges. But to de- 
ſtroy this power for the Preſervation of the State, becauſe a 
Miniſter might make an improper uſe of it (and for doing which 
he would be liable to puniſhment, as having acted inconſiſtently 
1673 his i is the moſt glaring a and ee E ren 


Hic, tego, non furor eſt ne Moridse, mori? 
MARTIAL. 


| How neceſſary ſuch a power has been W in the 
wiſeſt communities, the Roman Republic affords an example. 
Though a people jealous of their Liberties to a prodigality of 
life 


Wh 


life in its cauſe, they heſitated not a moment to „nden their 
Dictator with a power unlimited and uncontroulable, when 
any remarkable grievance called for immediate redreſs; but as 
he was liable to account for his actions on the expiration of bis 
ume, they had no reaſon to dread f abuſe of his h 


SINCE, a this ſalutary power . dah! time immemo- 
rial, been made uſe of, attended with no inconvenience, why 
ſhould we be alarmed at that as dangerous now, which has not 
been found oppreſſive through a long {cries of age??? 


THIs "Anita jus in this affected care of the Liberties of 
Individuals, would be ſumma injuria to the Public, be de- 


ſtructive to the ſafety of the whole nation, and give enen to 
Treaſon {oe Rebellion. 


Tur Jaidges, in all ages, have been bee careful of : 
the Liberties of the ſubject; and, in ſome inſtances, more ſeru- 
pulouſly ſo than were conſiſtent with the true ends of Govern- 
ment and ſafety of ſociety ; ſo much, that Lord Chief Juſtice 
Coke was of opinion, that a Juſtice had not a power to iſſue a 
Warrant to apprehend a perſon /uſþefted of felony, before he 
was indicted for it: but Lord Chief Juſtice Hale was of opinion; 
that ſuch could not be the Law, as it would be pernicious to the 
kingdom, as malefactors would eſcape unexamined and un- 
diſcovered. © Opinionum commenta delet dies, nature ju- 
& dicia confirmat.” n „„ 


Tur Privilege of Fiiütgtat has always been held and; 
and i in every caſe where there is no Breach of the Peace, or 
G _ where 


| 


| * inde _— extraxit, Val. Max, lib. vi. cap. 5. § 4. 


8 (6 10 * 


Hi EY Security of the Peace is not by Law n it has ever 
e Jakes, on as a ſufficient ſecurity for its Menden, 


1 Law, the writer of a Libel is not obliged t to give Secu- 
"tiny of the Peace, as it does not conſider that as an actual 
Breach of it. The Judges were of opinion that Privilege of 


Parliament extended to it. Bur the preſent Houſe of Com- 


mons, With a ſpirit truly Roman, becoming the dignity and 
virtue of the purer ages of that Republic &, conſidered the eſ- 
ſential reaſon. of things, and diſdained to think, that holding up 
the moſt inſignificant weapon in a menacing manner, ſhould be 
deemed, an aſſault (which their Privilege could not protect); 

and that publiſhing a Libel, pregnant-with Sedition and Trea- 
ſon, ſhould. not be deemed. an aſſault on the whole order of Go- 
vernment ;- and therefore would not ſuffer the Privilege of their 
Houſe to be made uſe of, as a protection to thoſe, who, by their 


infamous Writings, were austin to inflame a whole Na- 
tion. iT „ : 


ur as hijo 5 RNAI queſtion. i is now likely to having its final 
determination before the higheſt Juriſdiction „which holds the 
beam of; juſtice, with an equal. hand, and is veſted: with a 


power to conſider and weigh the danger the ſubject may ſuſtain 


by being expoſed to Warrants of a nature ſo general, againſt 


then e difficulties to which the whole Community: may be liable, 


* Magnam laudem & illum collegium rum tulit, SON cum unus ex eo 
L. Cotta fiducia ſacroſanctæ poteſtatis creditoribus ſuis nollet fatisfacere decrevit; 
ſi neque ſolveret pecuniam, neque daret eum ſponſio fieret; appellantibus ſe cre- 
ditoribus, auxilio futurum, iniquum ratum, majeſtatem oublicam, private per- 
fidiz obtentui eſſe: itaque Cottam in tribunatu, quaſi i in aliquo facrario latentem, 


ſhould 
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- on any emergency, to purſue meaſures neceſſary for its preſer- 


ſhould no Miniſters of the Crown be inveſted with a power, 


vation, variant from thoſe by which inferior Magiſtrates are ſo 
juſtly circumſcribed : Till this decifion, I ſhould wiſh the 
People would be ſo juſt to themſelves, as to ſuſpend their 
judgments, and not be deluded by the ſpecious arts of deſign- 
ing men into an imagination that their Liberties have been 
invaded under the adminiſtration of the beſt of Princes, by 


the exerciſe of that power which has uninterruptedly and in- 


nocuouſly how made uſe of by all his predecefſors. 
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